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STATE OF CALIFORNTA

' DEFARTMENT -OF INDUSTRIAL RELATIONS

DECISION ON Ammmwxswnamivn AFPEAL

- RE: PUBLIC WORES CABE ND. 2004=-023
Rxcmaonn -8AN RAWAEL BRIDGE/BENIQIA MARTINEZ ERIDGE/
HAN FRANCISCO OAKT,AND BAY BRIDGE

'Nm
PUBLIC WORKS CASE NO. 2003-046

WEST EISSIDN BAY DRIVE BRIDGE RETROFIT PRDJECT,
CITY OF 8AN DIEGO | A

'I. INTRODUCTION
The genéfal iggues pregéented for ,deéigion in thié :
appeai are: | |
- {L) Thé :scope of publie wo;ks coverége"ofmimatekial
'.hauling\by towboat operatorslspecifia:to'several Célifornié
bridge projetts; and | |
(25 The authorlty of the Director’ of the Department cf
'Industrlal Relationsg _(#DIR"): to determlne ,;he effectmve
“date  of . his; Japuary. 23, 2006, 'determination‘
'(“Déterminatian”i concerning‘ public worké coverage Iof '
mateﬁ;%i hauling by powbbat operators on. thé bridge ."
‘projecte. | |
This pécisicn on Appeal (“Decisién”). affirme  the
Determinatimn aa‘to béth of theae iésgeg. ‘Only arguments

not addresaed 1n the Determlnatlon are dlscusaed her31n
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II, RELAVANT FACTS 'AND PROCEDURAL HISTORY

The lengthy factual statement da- t:he Determination is .

' ~incorporated herein by :reference and supplemented W:Lth the

'following procedural history pertaining to th:ns appaal. ‘

on Jamzary 23, 2006, the. Acting Director (“Direatow)

.of DIR John M. Rea, :z.ssued tha Determn.natlon, which helci‘

that on-haul tc»wboat work om six Bay Area bridge pro:e.*cta;

" bid . by the Cal:l.fcvrma Depart:ment of Transportation

(“Cal’.[‘rana”) and on the West Missmn an Drive Bridge

.Retroflt Project b::.d by th& Clty of San Dlego (“(‘Jlt:y") ig
publlc work under the follow:mg cimumstances. '

{1) When the materials hauled by the tcwb.cat cperators
_ are frc::m a facil:.ty dedlcated to the public warka projeet

-and/o:r .

(2) When the' towboat opefati::rs engage in the immedi‘ate

:anorpr:xration of I:he hauled mater:.al into the publ;i,c works :

o proj ect..

The D.xrec'tcar also held that the Determination would

' have only proapec:twe effect because at the time that ‘sach

of the projectm wag bid, there wag neither a goverage

.'determinatim& Einding the towboat work to be public work

nor & published prevailing wage rate for the towboat work

‘. Pursuant to Calif_orm.a Code of Reagu_lations,_ title 8

{*8 CCR § 16002.5"), section 16002.8, on'FebrLiary'zz, 2008, .

891

-




.interested party Association of Enginaerihg' Construqtion.
Employers' ("AECE”) filed an administrétive appéal éf the
Director’s Determination and Euppieménted tﬁaﬁ aépéal. on
Maiy '17,A zo,oé\.l'.,_c:n March 3, 2006, and March 17, 2006,
Cinterestad parties :Engineeiiné .and ’Utiiity- Contracfbré
Aasociatimﬁ (“BUCA") aﬁd Califérnia ﬁump. Truck Owners
Agacciation (fCDTOA”),. -feepéétivély,‘ filed"-additianal
adminigtrative appeals. On March 3, deEJ-intereéted P&rFY
Teamsters Heavy 'HighwaY. and Construction Committee for
No:thexn: California (“Teamsiérs”) filed a notige  stating
that it Wmuld'opﬁaée the adminiatfativq‘appeals and f£iled
‘such -bpéoﬂiti&n on  April 17;; 2006, with a 'auppigméntal
fiiing on May 1%, ?005: Thé cmnétruction. Materiglé.'
Association of: Caliﬁbrnia (;CMAC") and the Bay Counties .
.Dump‘Truck Asgociatiorn (?BCDTA?) filéd respanéas.infsupporf
of AECE'g appeal on April 14,'2006. Lemore Trangportation,
Inc;,IQba Royal Trucking, filed an appeai Apei]l 17, 2006,
with a supplemental filing on May 17, 2006. CalTrans and
the Inte;naticnal Organiéatign of Mastera,'.ﬁaﬁes and
Pilotsg, Pacific Méritime ﬁegion (“MM&P") alao fileﬁ appeals
‘on April 17, 2006. The State Building and Construction
Trades Council of -California 'and the b‘&iné'.cuungi; ‘of

Teamsters, Local No, 42 and Local Neo, 87 filad'responses.mﬁ

‘Rach of the participants in this sdministrative appeal is
considered an “interested party' ag defined by B CCR section 16000. °
892
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' Apr:ul 24, 2006 F:.na?lly, the Assomated General Contractors‘

of C.‘al:.fornia {MAGQ7)  £iled an appeal Aprﬂ 25, 2006

‘The Dverwhelmmng ‘bulk ‘of thége appeals CONCern the

.publia works coverage hclding in the 'De-terminat:ion. MM&P

challenges tha D:Lrecto.r a proapectlve applmation of the’

_Determlnatlcn :

.ITT., DISCUSIION
"A. PUBLIC'.’ WORKS COVERAGE OF Towaom' HAULING..

1. ’I‘c:wboat Haullng Ia. Public Work When The Materlals
Are Hauled .To The. Public Works Site From . An
Adjacent Dedicated Site And/Or . When' The Haulers
Incorporate The Materials. Into The Public Worke
Site; . .

The gravamen of. the appeals’ invalves diaag:r:eement m.th

- t.he Director’s z.nterpretatmn of sectn.ons 1'771, 1772, 1774

andrthe, 0.G. .fansone v. Dept., of Transportat:ion {1976) 55

Cal.App.3d -434 ~ (“Sangone”)® dewision, wupon which the
Determination iz based, as well asg the applicability of the

federal DavistBaicon -Act - (“DBA”), regulations and deciaicna _

pertaining to public works coverage mf hauling

*On Febiwary 22, 2006, MM&P filad, a Petition for Writ of Mandate
in Alameda County Superior Court challenging the Direator’s prospective
. application of the Determinatdon undey Labor Code section, 1773.6 and in

thisg administrative a.ppeal, MM&P alse challenges the prospective
épplication of the coverage porbicn of the Determination. DIR, AECE and

CalTrane filed respofines, By agreement ‘of the part:iaa, and 'with: the.

approval of the court, that action was stayed pending completion of
this administrative appeal. DIR represented that :Lt wonld address tho
dlegues ralmed .'by MM&P'E Petiticm. .

‘dansone is the only pu.blished California opinicn applying the
CEWL to hauling -work performed .in ‘connaction with a public works
prnjeut.

- 4
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On one gide of 'tlim3 digpute is the argument urgding the

Director to read Sdnsone 'as reqriiring that prevailing wages

be paid for all hauliﬁ§ of materials onto a pubiié works

gite an'c:_l"'withbut regard to the hauler!s activity on the
site, For the reasona already set forth in detall in the

' Determinat:'i.cvn, the position that the California Prevailing

Wage Latw (“CPWL") 'and'. Sangone require the payment of ,

prevailing 'w;e\ges for aﬁy hauling work onte a public works
project i - rejected. .As fhe D'@t‘eri‘hination makgzs clear,
S@néon'e gtands for ' the propoaitién' that i?révéiling wégéé
' are té be I;Sid: for hauling to a public works site based on

the individual worker’s Sfundtion’ (whether the hauling is

from a dedicated site or.the hadler is involved ih the

immediate incorporation into the aite of the materials

hauled) ‘and ‘not baged on “status? (by whom the. hauler is

- emplayed)

Cn tha other mde of the dlspute are the. arguments
.that the D:.rector “should interpret the Sansone c»p:x.nlon
narrowly and conclude there i no raqu:l.rement Lo pay
prev::zilmg wages for, :meediate mcorporatlcn work performed
by haulers on the aite of a publlc work. -The Director is
urged %o adopt the. standards claimed to be derived from the

. cuxrent federal interpretation of the DBA, which are

claimed to .‘limt, the application of the CPWL only Tt
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4‘ haulérs tranéiporting' material from a -dediéatéd 'facility' or

‘smte aet up to serve the public worke project exclualvely,

or nea,rly exclusively. Subject te certain quest:.ons, the .

'partieé agres thaf Sanacme, DRA -requirgments‘ {29 CFR §
5.2(:17'(1) (iv)),‘f and paat bIR pub.lia' w’orléé.'. doveralge
determination;s requ:n.re the payment of prevalling wages to
_workez;s hauling materials between & gite ded:!.cated to the
- primary publfi.g works gite and the primary public works
site. - _ - , : . .

There are two principal iggues posed. The flrst ig

whether “immediate' 'inbarporatora" are antltled to -

Jf'evailing wages and .what rimmediate ;an:or oration” means
.p . . p

in . this c:o'ntext. 'I‘he second igsue ig whezther the dedicated '

site. must - be adjacent to the. primary public work:s smte and,
if so, what Madjacent” means for purposes of the CPWL«

With regard to = the entn.tlement of “immediate
incorporatora” to prevailing wages, several p;artiea argue
that Sansone does not requ:.m the payment of prevailmg

| wagely to_tn;uc:kers who deliver materials, to a,public warka

gite and then éngage in’ theix immediate incoxporaticn into.

a public works project. They axgue that 'the baaia in

_Sanaone referenced in the Diractar'a holding is mere dicta

"428 GFR S &. 2(3) (L) {iv)) states: “Tranapcrtation betwesn the aite

of the work within the meaning of paradgraph (1) (1). of thie section and

8 facility which iz dedicated to the. construdtion of the bu:l.lding or
work and deemed a part of the site of tha work within the m:aning of
paragraph (1) {2) of thie section m ¥

&
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because the two haulers, Wright and Heck, did no immediate
incorporation themselves; therefore, the court’s discuseion
of .Grebn v, Johes (1964) 23 Wia.2d 551, - 128" N.W.2d 1

(“Green®) - and  its statemente regarding immediate

"incorporation in Sansone are uringceggary te the holding in |

' Sapgone and should not"be 'fallowed..

| 'I‘his' ,posipicr}, howavear, ignores' the facté that Sansone
said it 'wa.s addreaaing."rhe plaint‘..iffsﬂ :i.n the ca.se, 0.G.
IS’a.n.éoﬁe C.‘Dmpa‘ny and Roﬁert E. Fulton Company, were Jjoint
venturers who subcontracted th:l.rty-three perc:em: (33%) af

“pay item 18 to L.D. Folsom, Inc. This portion of pay item

18. required the “incorporation” of 126,000 'cuble yards. of

.clage 3 aggregate into the prc;zjjec"t by “leading, placiﬁg and

.compacting of "_thé material.” Two other subcontractors,

" Wright ‘and He¢k, ‘wexre hired to perform forty-one  percent o .

{41%) . of the 'subzentracted work, which included hauiing
. only. Sansone locked to Green, and incorporated it into the

‘CPWL (as. it did the federal case, H.B. Zachry Company v,

United States'.(a..gﬁs) 344 F.zd 352(“Zachry;'.)) because 1t was )

neceggary to explain that not only were Wrn.ght and Heok,
+ subjeat to prevailing wage requirementa, but 80 were

Folsom's workers who loaded at the dedn.aated bormw p:Lt “and

placed and compacted the material onto the road bed at thek

public’ works aitve. The excavation, load:.ng,‘ -Hauling,
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leacement and aompactian woﬁk was - part of the integrated A

cflow af conatructmon on the public works. project What the

Bansone Court thought wag relevant to the factg before it'

ig determinatlve. It ‘held relevant to its determination the
' followmng extenslve description, which suggests that it did

not th;nk it waa maklmg a paseing referenca to facte not
heﬁore it:

The Wisconsin court decided that Jomes' smployeas

' weré covered because under the facté of that case
the wmterials hauled ' were. dumped or . spread
dlrectly on the roadbed -and were immediataly usead

~in the GDnBtIuCtan of . the . project. Thus, the
court stated (128 N/W.2d at p. 7): . “In the
instant case; - although the drivers hauled

materials from both commércial and ‘ad hoa’ pita,
guch materials were immediately distributed over .

. the surface cof the roadway., The drivers’ tasks
., were -functiomally related to the: process of .

construction., -The crushéd base for the firast
clayer of the highway abeve. the ground was dumped .
or spread by the drivers and immediately leveled .
by graders- under the superviszon of the gsneral
contractor. The crushed base and granulated. .gub

. base for shoulder material was [dumped ‘on . the
highway and immediately pushed onto the shoulder
and leveled by the general cohtrdctor’s gradara.
The ' -aggregate, utilized as filler in the
conerete, wag dumped adjacent to a ready-mix.
voncrete seb. up, The aggregate was immediately’
mixed with cement, and the concrete was then
immediately laid. upon the highway strip Clearly,
the materiale were applied to- the procass of
highway improvement, almost immediately .after the
drivers arrived at the eite. The delivery of
materiale was an integrated aspect of - the *flow’
progess  of constructlun ‘The materials ' werae
‘distributed - gver the psurface of the roadway'
with ‘'no ‘rehandling’ . out of .. the . flow of

. construction, The drivers weare ‘axecutmng guch
highway improvement’ and hence performing ‘'work .
under the contract,” e '

fs
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Thug, the Director’s holding that reqﬁires payment of

prevailiﬁg wages to towboat opérators who 4incorporate  into

the public works siteé matexiéls they haul to the &ite is

aduafely' gupported by the holding in Sansone that deenmsg

such work to be within the process of construction, rather

than what the oourt,  quoting the fedarai case; Zachry,
referred to, as.“the delivery of standard materials. to the
. glte, a function that is performed independently of the

contract construction activities.w [Id. at 442,)

An analysis whether “immediate inCQrporation" has been -

pexformed By haulers will gemerally be determined in the

context of prevailing wage anfoﬁeement, either by the DIR'am

Iﬁvﬁsion'nf Labor: Standards Enforcement (“DLSE”} .or by a-

vﬁlid Labor Compliance PQOQram (“LCP.'.’).5 That determinatiocn
would be guided by the applicétion of the relevant
precedents t§ thé particular factg of a casa.:some general
parateters of “immediate inéorporétiom”~héve been set forth
in prior DIR precedential &eterminaficns, including' W
1995-037, Alameda Corridor Froject, AsaA Ready Mix Concrete
énd Robertsan’s';keady Mix C@ncrete_ (Bpril 10; 2000)

_{(“Alameda Corrider’) amd PW .2000-075, = Callrams  I-5,

. 'Bere, warae pravailing wages. a:'tfcrceahlg under the Detertiination,
CalTrans, the applicable LOP, would review any cotplaints £iled with it
by the towbuat workers on the bridge projects te determine whethex
their work falls within the parameters of the Direator’s coverage
holdings and, 1f so, the amount of prevailing wages due them by the
contractors who employad them. - '

3

N
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‘Redmond ' g Conerete and Materials (August -15, . 2001)

(“Redmond's Concrete”) .*

' In -Alameda Corridor, wmaterial haulers employed by

material suppliers tranapori:ed 'ready-'mix cbnérete ‘to the

'prozject site and placed more t:han ninety-nine percent (99%) .

'c:f the mncrete :mto pumpa, leas than one- percent (l%) wag

placed dir,ec,;ly by the haular‘into forms on the gite, The
ﬁirec’tor found that - the hauiers were not entitled to

prmrailing wagag bec:ause t:.he:.r primary function was  the

'delmvery t‘.o the publ:.c works site of @ produc:t that was re-

handled by on- site empl«:»yees. 'I’hat they participatad :Ln the-

placemant of less than one-percsent {1%) of the conarata

into the projec't did. not cauge them to be conﬂa.dered an

o :Lntegrated agpect af and functionally relate.—d Lo the

constructlon work on the projact. In Recimand's .(:‘oncrete

'.drliver. of the Zim M:Lxer, a self-contained concrete 'mix

truck which prepares rapid hardening. concrete en-site;

"hauled concrete from" a general use aement plarit chte "the

publia- works highway site, 'The drivers alao worked on the'

s:.te with a contractor s employees to place the concrete

‘ dlrectly onto the hmghway wha.le c»t:her workers apread and

level it.’ As the Zim Mixen. ran out of material the truck&rs

*nvailable at htip: //www. ir, ca.gcav/DLSR/Preeedentiamlpha htm.

"I'hié in similar to the wnrk of the truc:kera in Banso.’z:e, who
apread aggragate the highway in that cssse. '

1o
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‘drove to‘aﬁ'cn-site staging area where contractor employees
rélpéded the . truck .with 'material; bhlike in "Aiaméda
.Corri::ia.r, the . Director found that because the matemal
hauled by- Rédmond'a drivers wag - 1mmed1ately' incorparated
1nto the project w1th_ no rehandling out of the flow of'
ccmstructlon the drwers were performmg an integral part
of the construction and therefore the hauler is entitled to
prevailing wages for the period in that d:.stinat capac:.ty
performing on- site work. |
| These ' authorities indiéété that  immediate
mcorporat:.om by the hauler 18 clearly covered work for the
time on-sme.- Cn the other hand, the mere delivery Lo a:'
public works of mater;al that isg rehandled or incorporated,
by other on-mite workers, or the haulers’ incidental
_pl'acemenﬁ: on the plublic works gite .o'f the .mal:erials hauled
iéa not . dq";r@red Iwcrk.. The on-gite inco'rpcration' work must
tharefore bé dix‘ect,, immed:l.ate, or virtually'sc‘t, - more thanv
de minimia, and involve construction related activity 8 In
- other wc»rds, when the hauler 1eaves the pure hauling :r.“ole.

and partm:.patea in the on-site. constructlon ac:t:umty af

inoorporatlon of the matern.al hauled,- the worker g

- entitled to prEVamling wages. .

*Refarences to DLSE‘s “on-haul’ poliey can be found im & gumber of

. older determinations, To the extent those determinations interpret

_ Sansone to mean that material delivery alone (whether by a wmaterial
supplier o contractor's employee) i aufficient to areate prevazl1ng
wage ebligations, they are no 1onger to be aonsddered valid.

11
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o ) In" r,eatzdﬁs'e. to, tl‘;e'.appéalh .t'ha;t. propose the adoption °

of the DBA standards for én-hauling,” while 29 CFR 8.2(9) (2)°

,g;loefa not require prevailing wages be paici pransportatiqn of

rhateri'ail, “to or f_rorh a publicd works gite by contracter

employees, 'DBA does appeaxr to enforce prevailing wage,

N obligatioms for'_ the _~taf,me_ spent on Bite by ‘truckers ‘vgho,

engage in mere deliverj of materiale to a public workg gite

BO 'lf.‘:ng ag .the time .spe;it on ‘gite .is' more than de minimia.

- This decision declines 'to adopt that standard® and as

, concerng on-site work,. requires prevailing wages only when

haulers 'engage in, on-gite, the incorporation -of the

. fnaterials they haul.*

: 29 CFR 5.2(j} (2} etater in relevant part: *[Tlhe trangportation
of materials ‘o supplies ‘te or from the site of the work by employzes
of the congbrustion contractor or a eonstructicn subcontractor iz pet’
‘oonstruction, prosecuticn, complétion, or repale s . '

onge 1éast,nne party haa urged that the Director read the CEWL to

:he,the dame ‘or gimilar to the DRA. This position ie rejected because it

would require the Director to Aignore binding California judicipl
precedent. . . .o

“as.noted by the United gtates Department of Labor .(“DOLA) s

Giving the Aot & Iiteral reading, a& the courts )
have donme in Midway,  Ball,/. and Cavett, .all R
laborers  and ~mechanice, imcluding material
delivery truck drivexs, are entitled to prevailing
wages for any time spent "directly upen the gite
'of the work .. ./ However, as a practical matter,
since generally the great bulk of the time .spent
by wmaterial truck drivers is off-site heyond the

' moope of Davis-Bacon coverage, while the hime.
gpent en-gite is relatively. brief, the Department
choowés to use a rule of reagon and will tot apply
the Aut’'s prevailing wage -requirements with
respect Lo the amount . of time spent on-site,
unless it dis more than “de winimis pursuant to
this policy, the Department -doss not’ aggers -’
coverage for- material delivery truck drivers wha

12
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Aﬁothfar .'J'.'sgué raiseé. on ap'peal. is whether, 'i.n.“c)rdgr
for | thelre to be._ pjub:Lia‘ :wor}cs co%érage, .tha secqnd‘,
‘,'dedicat:ed pite mugt be adjat_:;eﬁt to ,tﬁe Ei‘te of thé' public |
w«:‘:rk.s‘and, if .sc', what ‘ig the definition of ;‘.adjacent".'
:: under ’thé CPWL.‘ Nelther ©f' these questmns wag lquarely
addressed in the Determinaticn. S'even_ral pan;tiea guggest |
that . the Dz;‘ector Ifollqw the s‘tandard tl;xat the dad:i.cated
.gite be‘ considez:éd adjacent;,' ag they :.nterpre!: Sansone and
29 CFR §.2(1) (2) to require.? Thede parmes ‘reason that if
a dediczated site is not adjacent, or vn.rtual'ly adjacent, Lo
. the publm works site, there should be ne prevamling wagra'
oblxgatmn becauge the dlstance between the two giteg
viﬁiétes any cl.aim, that:‘ the two gites constitute a single
project. The .partlies poin;c- out that :Ln .;Sé_nsone-, the Court
repeatedly emphagized the fac:t that the borrow p:.ts were.
adjaaent to the construalta.on project and. that adjacency da
a requlrement under the DBA
| 'Sa_rzscme supports tha propoaition that thé dedlcated

slte must be adjac:ent to the puhlmc ‘worka ccnstruction gite

for hauln.ng cf materials from the dedicated site . to be ,

.

come onte the plte of . the wm:k for only a few
minuted at 3 time merely te drop off construction
materials . .* (65 Federal Register {“Fad Reg”)
80276 (Dec:mber 20,. zooo})

59 GER 5.2 (1) (2) stateﬁ in relevant part: [Jlck headguarters,
tool yardg, batch plante, borrow pits, ete., are part of the site of
the work, provided they are dedicated exclusively, or nearly so, ko
-performance of the contract or projeat, ‘and provided they are adjaﬁent
cr virtually adjacent to the site of the work.” ) :




deemed part of the c!ons_f.:ruc:t:,ion:_. A stqz‘_ict definit;ion of the

term, “adjagent,” which . providés - apecific _distance’

limita‘t:ic;n ig, howewer, imprac:Mcal and 1nadv:nsable on thé
-record that "the partiea chose to present .im their’ varmus
: appeala, and the unique agpects of marine haullng |

| This iaaue was preaented to the DOL when :n.t :r:ev:LE:e.d

its regulationa regarding the hauling of material to a

public works s::.te.” DoL ultimataly determlned that settlng‘

a -spamfm distance 'f"c)r'“ determining‘ prevalling A Wagewﬁ o

'obligatmns for hauling from a dedicated siteé without

regard to the facts of each case wr::uld, be arbit:rary and.

‘mlght encourage contract:ors to move the dadmatad site just:

: beyond that distance ko avold prevailing wage oblmgations.

Az discussed in 65 Feﬁ Reg 80268 et gad. , . (Decenﬂoer 20

. 2000} (at pp. 802?1 to 80873), publ:m works ptz‘ojects vary

' gréatly from 1ong, - ribbon like . ° ha,ghways to | vast

. conatruction prcjects such aa dama.

We Bimlarly decling to d.efiﬁe “"'adljaéent". a.a a
) _spécific distanﬁe 11'1 ,tﬁe rzor‘xtext. of these " projects,
espec:'ia'ily w.i.thﬁut furtl‘1er infci:mation concérning hdw and

what giltes or famlitzea are used during the const:ruc;t:i.on

proaeas and thelr diatamcea from - the regpective bridge .

PThese revisions wers nécespary after earlier DOL mgulations
that coversd off-site hauling were overturned in Bullding and
Congtruction Trades Dept., AFL-CIQ v. Inited States Dept., of Lebor Wage
Appealg Bd, (“Midway Excavataz‘s”) 932 F.2d 985, 989-92 (D.C. C!ir 1891),

14
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projects. | As hoted ‘ij' DOL, *a practidal éna’lyais” ag

performed by the Administrative Review Board (“ARB”) within

the DOL should govern each case., Ii Bechtel Contractors

Corporation, Rogers.Comgtruction Campany, B&ll, Ball, and

Jérosamer, Ine., and the Tannar Companies (Bechtel II), ARB
Cage No. 97~i49' '(98' WL 168939) (March 25, 1998), fhe ARB
found that batch plante situated within one-half mile of

pumplng etations that were part of the. Central Afizona

TProjecty Ca 330  mile-long "aquédu'ct “and “series pumplng

'atat'.icns, were ‘“wvirtually adjacent,” even though drivéers

would travel up to 15 miles along theg ‘agueduct ,t‘o‘ deliver
concrete 'to' where it was incorporated into the project. ARB
reasoned that there "waé. ne “prinaipled basis” to .éxcluﬁe
the workers because asrial photographs Icleariy showed that

the batch plante were virtually adjacent to the aqueduct.

In sum, in determining ths adjacency..of a dedicated .

8ite, 'the hasgt ~apprc>aich :1.5 ‘to anal?za the facta of each.

cage ' and ‘apply a prac:tlcal common-gense approach ko the

: question of proximity based on the nature of the partmular

proyect. Here-again, Were preva:.lmg wages enforceable on

the bridge projects the faat that the bridge pro_je.c:t;a take.

place over expanaive bodies cuf watar would certa:l.nly have
to be congidered in determining adjacency of any dedicated

gite,
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2. Labor Code Section: 1720.3%: Doal Not Pi@hibit
Coverage OF On-s:.te Hauling Work.

Section 1720.3 states:

{Flor. the limited purposes of * Article . 2
(commencing with séction 1770), . “public worke” .
aleo means the hauling of rafugse Ffrom z publig
‘works site to an .outside disposal location, with
respect to contracts involving any .state agency,
includihg, the Californla State Univers:.ty and |
‘the University of California, or. any. pclit;ical‘
subdlv:l,smn of the stata. Lo

Sevaral parties to’ the appeal argue  that the c»nly

T ‘hauling work covered by the C¢PWL ETH that  done’ under the
. eonditions et forth in- gection 1720.3, Under thi thecry
‘ that expression of something. m a statute necessamly means
the exclusmn c:f thn.ngs not expreaaed, the parties contend'

t;hat. the Leg:nslature in enacting section 1720.3 did not

intend any other hauling work. to bc-z ccwered by the’ C!PWL As

highllght.ed above, the statute says publm works “a;I.so"'

means hauling -“frmm" a public works site’ Heveral partiés
argue that deap:.te the word “also," sectmn 1720 3 is the

“only statute appl:x.cable to hauling The statute also

.references hauling “reﬁuae" “frum” a public work site For
‘the reasons below, and starting with the literal meani:ng of

valgo, nis it is difficult to credit this position after

Hunless ot.herwiae indicated, all eu.ba'equen't mection references
are to the Califormia Labor Code, ’ '

¥uplpo? ie defined as' “in addition, likewige, or too.” {(Webaterg

Hew Woxrld Dict. (3d Collage B, (1991) p- 40.}

l¢
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examining the doctrine, the ieg’islé.tive history, and the
. tn’.xﬁing'cf'. ae’ctiqn 1720.3'8 éﬁaatmem relativé t.t;> .S'ansgﬁe.
Firsg, thé bill that became section 1720 3 was .
.enrolled on' August: 31, 19’76, and, ~‘w'afa S:Lgned by thenl
Governor Brov;rn on September 20; 1876, 'I‘h:.a wasg several
monthe after the.. sem:i;n‘al case on public works coverage oOf
i;aﬁling; Sén'so_ne, wag decided om February 19, .1976'. .
The Legislaturée | is prepumed’ téo be- aware of j_udic:iai

i '{.:lreced\.ent. when "',éﬁacting" "ne.w‘ "’,I’egialatidp. - Pgépl'e" B
Overstreét (1986) 42 Cal.ad B91, 897. It can theréfrore be
presumed that the Legzalature B famlure to overt:urn the'f
publlc: works coverage of the on- haul;u_ng in' Sansone, not .-
only when i1t . enacted sethn 1720.3 in 1976 {(well aftex '
‘Bangone was decidgdi., but élsé in sﬁbsequent amendwents to
gection 1720.3 in . 1983 and 1999, indicatég that the
Legi'islatura did nqt intend the c;:v;'n.ditibns -cémtained in
ééction 1720.3 be the exdluiw‘re circumgtances under ﬁhich
hauling cén&itituﬁes public work. |

Several parties also 'cun{:end that the ‘failure of
.légis;iative amencimants in 15.)":-?9: that would bha've' iﬁclﬁdeﬁ
certain o’nuhapl activity. in sgection. 1"720.3. (AB\. 302)
indicates a iegislgtiv{e :I.ntzeni:. 'nntt- to' dover such work. Ar
ﬁnpasse_cl 1egialat:t've'1$ropc:aal~,~ however, is not’ a uaefu;l..

indicator .of legiglative intent (Grupé Development Campany




[

v, querior Cburt (1993) 4 Cal.4th 9I1.) In, addition, .evan

if unpassed legislation refledted legislative intent the

failed amendment would hava modified ‘section 1720, mot

gection 1720.3, to ’add a new subsection requiring " the

. payment of | prevailing wages for tha'-“haﬁling. of . gand,

gravei, crushed rock, concrete . mix, “asphalt) Dr-.other-'

gimilar matariala for the-uaé oY indorpmrabidn in a‘public

warkﬁ projeat." The failed amendment did- nmt specifieally,'

1,‘

| aB here,; deal wi;h haulars, whd 1mmediately incorporateq

material they haul but rather all haulers .of material to a,~

public workg site even lf the material im- incoxporated inte

j'the gite by cthers.

Finmally, it canmmt be ﬁresumed that ,séction. 1720.3,

excludes from public . works coverage all other types "of

hduling because this eectidn involves cnlY'dff-hauling from.

respeet to ccntradts with the state or ita political

a public warks site to an outaide dispcaal logation with;

.EubdiViSlOnE. The work at iseue here ig on-hauling from any

location to a public works Site.

In aum, when section 1720.2 gays another form of

‘hauling is “also” a public work that does net mean that the

Legialature meant it set forth the dnly dircumstancea undex

whiiceh hauling work is public wmrk.:

18
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'3.‘~ ‘The 'bztyf of Lbng- Beach Doeg Not' Preclude A
Finding Of Public Warks 00verage For Hauling. -

Some of the partles contend that the deciaion 1n Gzty
| Qf Long Eeaah v. Department of Industrzal Relatlans (2004)
'_34 dal.4t'.h 942 .(“Long Beach"), requires the Director to
1nterpret sectlon 1720(a)(1) asg excludlng all hauling work.

They argue that the California Sup:reme Court found in that
cage that secdtion 1720 applles only to constructmon work.
and that just ag DIR coul@ got exten@ qoverggg Fﬁ,th?,CPW?,_,m )
tbfpye~conaﬁruction activityq-the Director canfiot now qavef

hauling as construction under section 1720.%

" The Determiﬁation and thig ﬁéciaion~oﬁ'Appeal follow
"sansane, which finﬁs that when haulers atep out of the’ role
of delivering .standard materials, into either.. of the
“functicng” that ware, the Subject of Sansone they .are
entltled to prevaillng wages. Sansone trea;ed"the aegtioné.
it ﬂltﬁd 1771, 1772 and 1774, as defining what was covared
Aas “publlc work® referanced in those aactions. That was nct
~an expanglon of the CPWL by the Sansone Court, it is nut by
the Director in this matter, and it is not a retroactﬂ.ve
application c::f a later statute, | P
Appellanﬁé misapﬁly the"holding iﬁ-Lond Beach, which

simply' hnlds that - expendxturas of public -funds for pre-

"53eation 1720 definaa “public works,” in velevant part, as
‘[elonstruction, alteration, demolition, inptallation, or repair work
done under contract and paigd for in whele or in part out of public
f‘unda v .
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construction actmvltles did not make the Long Beach projact. '

a publ:.c work bacauee the controllmg versmn of sectlon' ‘

1'720(a) does not. enumerat:e pre constructlcm ac:tlv:Lty ag a

ty‘pe of*public work,.A Thua, Lon’g Beach turned on i;he_

retmactwe app] ication: of aectian 1720, a étatute not at

. -:I.ssue he_re. In that case the Califo:rnia Sup:reme Court d:Ld .

nat acidre«s- or strike down the DlI‘EC‘.tOI"B authorz.ty, and'

duty, t:o follow e’xisting pre::adant (here, Sans:me) defining

~ which type&! of” work are mw;red” and thua, ) “ih execution”

3

of *a contract for public. wo:r:k'{ under sections 1771, 1792
and 1774,

4. A Director Deciaion on Appszal That Addresaes Both
' Marine And Lahd-Based Hauling Under The CPWL Is

Not An Undergraund Reculdation Or Otherwige

Improper.,
Seversl pa'xftiés contend that a. decii-on by the

Director .in response to the public works haul:mg isgues

ra:med in thlB appeal Would be J.mproper on two bages. Both
cauncez:n the fact - that while thez Deteminal,ion involves

-marlne on-hauling, wany of .the appeals pertain teo lanmd-

baﬂed haulmg
The first basis alleged is that the Diractor c:annot

. entertain arguwents not ralged or addresged in the

‘Détei:minatian .'I‘his ¢laim, however, zﬁiaa'pprehenda‘ the -

nature of the: Dlrector'a mandate in' a quasi- legislatwe

.78 COR § 16001(a),
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proceeding cqncerning public works  coverage. Tnlike

administratiVE adjgdiéations, this quasi-législative

proceas allows the‘Directér ﬁq conéider tﬁe vieﬁs-cf any
Anterested partiés, not juét thoge that weré.a‘pafty to Ehe
Determination. Here, althOth the - ‘facts of this
Determination involve marine hauling, reliancé on Sansone
{a 'léndrbased hauling decisioh _also referenced. in tﬁg

Director’s earlier Point Loma determination is necesgary as

‘this Determination certainly impacts land-based hauling.'’

Ag such, the isgsues raised on appeal fegarding land-based

'trucking, which -are relevanﬁ to the coverage of tha"

‘Determination and, therefore, may ‘be’ considered by the
becision, Further, to ‘the extent this basies implies any

party may not have had the opportunity to submit its views,

in fact, =all parties have been given more than ample time -

te "gubmit  responses to aii‘ the arguments raised by all
‘interested parties in the appeal prqdess. |

The esecond basis argues that addfésaing what is
iaaccuratély'ﬁerceiv@d as trucking issues om appeal is a

viclation of the Administrative Procedure Act CEAPAF)

becaude the jbiractar ‘would ailegeﬂly be engaged in

zulemaking,

. WIn PR 97-011; Towboat Operatorg, Point JLoma Reballasting
Quefall Project, South Bay Ocean Quifall Contract No. 3, City of FSan
Diege (January 23, 1998) (“Point Loma”). -
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‘The Director's f::civerage' determinations are case
s};oec!ific':, addressed to epeciflc. persona, . and, when

"desi.gnat;ed ‘precedential, Berve as guidance for caaea that

may -hax're, gimilar factas. 'As disﬂussed in section B,

subsection 4, the Dn.rector ie authorized to igsue publ:.c

worka coverage daterminatmns in order to effectuate the- '

purposea of the CPWL. Public worke c:overage determmations

are quasl 1egmlative adm:.nistrative' opinions that

interpret statutes the Director is responmgible . for-:

enfording. (Yamaha Cozp. Jof Ameﬁc;;z v, gtate Bd, of
: Equézlizétion {1998) 18 Cal.4th "1,' 10-11). | The-DkLrectdr's
cm.rerage determinat:.ona are case-«by c:ase resolutn,ons, not
regulatlons { Tzdewater Western Mamne, Inc, v, A.Bradshaw
. {1996) 1'4 Cal.4th, 557, 568-572, (“Tidewater”)) |

Ag has alreddy been - explained the prlnciplea set

forth' in both the Determination and thig Deci’sicn are

comen  £o  hoth warihe and 41and-based haﬁling. - The
Determi:iat‘ioﬁ' and Decision 1nt&rpret the CPHL  in the

'~c0ntext of specific cases and are addressed to specific

partiea. Desa.gnated precedential, the Determa.na.t:.on acts ag

,guidance to the regulat;ed public: for t:hose cages with
Bim:l.lar facteg and  are binding on the D:Lreetor, the Labor

. Commissioner and CalTrans {ag an LOP. under B CCR sect:.on

22"
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16434)Y ag pracedent In ﬁhié cage, -involving aix brﬁﬂg&

prOJects CalTrans, as an LCP, hag a Special cla:.m to have a

decision issue ,addressmmg its concerns , 80 that it may.

properly undertake its enforcement TESPOHSlbllltieS
In this case, . Sangome is - the .only appllcable
California -decision coneerning . on-hauling and therefore

must guide. the ' Director’s .intgrpfetatioﬁ' of | the CPWL

concernitig on-hauling either im the water or on land.* As

such, his applicatlan. of Sanaona ta towboat haullng il
approprlate and reasonably and necessarily extends to land~

based haullngt which accounts ‘for the partlc;patlon of

several parties on appeal concerned with land-baged

trucking issues. Thus, the Director's reliance on Sansone

to décide - iggues  involving &mrine ;tragspoftaﬁioﬁ ig
aﬁpropriate under the faété Qf'thielcgsé. | |
B, .'THE EFFECTIVE DATE OF THE DETERMINA‘I‘ION ‘

MM&: é@glienges ;thau pxospecti&e efﬁecf given the
Determination on several bages. Tt contends .thaé the
J.Diradtcx: has no aﬁthority to determine the liabilityt of

contractors for the. payment of prevalling wagesﬂ‘ MM&P

3%y COR section 16434 ptates: “[al LCP shall have a duty to the

Director te enforce the ‘requirements of Chaptey 1 of Part 7 of Division
2 of . the Labor Code aud these regulaticns -in accordance with tha
Pracedential prevailing wage declsions issued.by the Director and in a

manneg cwnaiatent with the practice of the Tabor commiasmner.

Hpar thia reason, the D:L:r:ectm: dealines to follow oub-of-state
authoritiies regarding on-haul to a public wcrks site, as urged by a
party to this appeal. ‘ )
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'asserts altermatively that,  even if the Director doss have

euch authofity, the tdwboat operatafa'oﬁ the projecta have.

a atatutary right to paymant af prevailing wagas undar

' aactions 1771. and 1774. MM&P also appeara to. assert that

CalTrana 8 -alleged violatlan of .a atatutary' duty as an

awarding body ta obtain the pravalling waga rata from the -

inlrector per gectiona 1771 .and 1773 mandates a finding that

the towboat aparators are entitled to pravamling wagea.'

Finally, MM&P arguaa that the Director's -pogition that

thare ig no prevailing wage 1iability haaauae there were no'

prevaillng wage rates in effect when tha projecta were bld

"i8 an underground regulation in violatian of the ARA.'

1. The Director’'s Brcad Authormty To - Determine The -
Scope - -And Application” Of The California -

Prevailing Wage Law Includes The Ruthority To

Determine & The ffactive Date oOf Pub&ie Works
Coverage Datarminaticna. .

“The Director’s atatutory authar:ty ia broad . "

 (Lusardi Congtruction .Co. V. .Aubxy (1992) 1 ¢al.4th 978, -

985-989.) The Directer has quapi-legislative authority to

‘ertabligh the bra%ailing'wage,fqr any araft,_alaSEificaticn

or tYpa of.workar (8 CCR § 16303) and with regpadct to thé

review of prevailing wage determimations,  the “Director

- . reserves the Tight-tm'nmke,all final determinations.” {8

CCR § 16360(b}-}‘The Dlractor alsb ‘hag the authmrity Lo

isaue public works coverage daterminatmona “to . determine

24,
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coveragé under theé prevailing wage laws regarding either a
specific projec':t. or type of work to.be parfprmed - 7 (8

dCR § 18001 (a).) In addit;ion; the Director has 'brbad‘_quas.i*‘

" legislative authority to “carry out and 'effect:uate' all:

purpodes vested by law -in the Department . and has “.-

-pl.e.naryA authority to promulgate rules ‘to enforce the Labox

Code .. .” “Although no gtatute '“expre-sfsl'y glives the Dirgcﬁor'
the authority +o make. regulati&na’ _&;ov,éx_*‘ning coverage, such
authority is iiplied.” (Lusardi at 988-989.) Finally, the

Director “has anthority to enforce the prevailing wagalawa"

'by regulations or administrative actions f:onsiatent. with

the atatutory ?urppseﬂ (International ‘Brotherhood  of

Electrical workers v.‘Aubry '(1996) 41 .CaLApp.éth 1632,

1638.)

In disagreeing with the Director’s dediéioﬁ.to apply

prospectively the public works coverage holdings of the

Determination, MM&P contends that' the Director has the,

_authority to determine only piibl'ic' works coverage of a
. project or type of wor_:j; anii to iasﬁe prevail:ing wage rates,
mot  to determine . the liability of a comtractor Cfor

‘underpayment of prevailing wages, 2!

“MMEP/s  allegation cireumvente the” iggue on appeal which is
whether the application.of section 1773.6 to the facts of rhig aagg
permits retroactive enforuement .of prevalling wage entitlement for
towboat work in the absence of an available rate of pay, prior to the
publighing of the notice to bidders. ' : o
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As. the courts have made clear, the Director ism vested

with Dbroad plenary sithority to make adminigtrative

decisions not only concerning the"ﬁPWL,' but concerning all .

'aap'ecta of the Pepartment’s '.missionﬁ Not only is th’gre'no'

até—ztuﬁe or dec:iaiohal 1aw' prohibiting ‘tha Director from
'makn.ng demsions regard:.mg the effectiVe date of csoverage

determmations, but, ag the  courta have recognlzed the

Director has implied 'authority to act administrativély.

conc:erning all aspects of the CPWL,, Whén the Director,

-under 8 CCR Bectlon 16001(&) (1},' datermmea p’l.lbllc worka

.c:c.werage under the prevailing wage laws, in th:.s caae of a

type Cof work, the .1mabil:u,ty (br.. non liability) of a

-contractcr for underpayment cf prevailing wages nece&marily*

fallowe from the exerc:.se of the Director = authcrity in

issuing a determina!;ion.

8

In Lugardi,: the court specifically rejected the.

argument that the Directox’s = coverage determinations

.impermiaaibly 'iﬁt:rude -on judiedal 'p'bwérs.' The court

recognlzed that admlmstratlve agencz,es are authorized to

held hearlngs- and order re}.ief When it ia reaaonably

necessary to effectuate the agency 8 ‘legitimate regulatory.

pu:rposee even if the “‘essentialf judicial powerr :t*emams
in the courts £ review agency determinations. '(Lusér;:ti at

© 993.) Ag suah the Director hal .the authcrlr:y to 1nterpret

26
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and apply at the administrative level all aspects of the
| CPWL in accordance witb,its overa:!.l purposes, Eubject‘ to
court review., MM&P, ' however, .apg‘zears to mislnterpret
Lusardi to.mean that because a court has the ultimate power

ro re_v'iew a2 Director's adminisgtrative. dete-rmiﬁatiqn, 1t

follows that the coui*t hag the gole power to detérmine a .

contractor’s prevailing wage liability,*

- In gum,. 'M\“I&P’s' ciaiml that the Director. haa 10

authority te determine dontractor liability for prevailing
-waégs ie incompatible with the broad authority delegated
him, In addition, although ‘the Director has the -authority

te adjudicate prevailing.wage liability, heres the Dirvector

did. not do so, Rather, for the reasons set forth in the

Determination, he made the coverage 'holéiing pﬁqsﬁectiv&,
.the effect of which in this caéé i that prevailing wé.gée
 will be due towboat opéz_:atc:rs who 111 the future perform the
- covered work ciescribed in the Determination. They are not,

however, required in relation to the contracts now in place

. ®™In addition té the Director‘s quagi-legiglative authority to
determine the retroactivity of a public works coverage 'determination,

. effective. July 1, 2001, the Legl#lature adopted ‘pection 1742, which.

gave the Director further specific authority te adjudicate prevalling
wages, if any, owed to individual workers by contractors. in the context
of wage  and penalty assessment hearings regarding public ‘works
projects, Heére, MM&P's contantion that altheough there ds  judieisl

review of other functions of the director, imeluding the functions of

determining rates of pay and coverage under the prevailing wage laws,
this type of deternmination i reserved solely for the courts im not
supported by the holding in Lusazdi.
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for these.ﬁarﬁicﬁiar.bridge projeﬁtg’tﬁéﬁ'éré the'éﬁ5anE:
of the appeals. S o
2;' Un;ier Saction 1773.6, Changeﬁ In Prevailing Wage
Rates Of Pay Cannot Be Applied Retroactively To
‘Any Contract For Which The Notice To. Bidders Has
Been Publisghed. -~ - .

MM&R* o altarnatrwe argument that,_ indapendent of the .
biraator-s 'authority, towhoat operators hame a’ $tatutoryA
. righil ko ﬁ;é&aiiing',wages ignorea 'the.,dua process rules
establiahgd by the éoﬁrc fqr cpntrécto;s in mEtrqpbiitap
'Wat:er District ¥, Whiteett (1932) 215 Cal. 400 and codified
| by:gectimn 1973.4. | | | - | |

-On projects iﬁ. which' aWérding"ﬁodies directly‘ enter
inta gontracts for publid'wérké préﬂeﬁts, the date on which
thé”,aWarding body -édveréiseé for bids aetermmnes the.
'bogtﬁalling 13w;fg£_pﬂrpoéeé of p&blic~wbrksldovaragé.~(é
CCR.§ 16000.) . o |

- MM&P 'does not challenge - the fadtﬁal asse&tionﬂ' that ;
the bid advertisement ‘dates for the calTrans projects apan
" Erom Apral 1998 thrcugh Decemher 2001 and that the San

Diego project Wag advertised for bid om or about August 15,
gooz. It was not, however, until Auguet 22, 2002 that DIR

Firat made available and published new rates in ite Genaral"

Prevail;ng Wage Determmnaticna for the claasiflcatlons-
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.. affecting towboat operators.®? These rates were effective
September 1, 2002, pursyant to .8 CCR section 16204({a).

.Here, all notices to bidders for the. bridge prﬂjectﬁ warse

.published,prmr to September 1, 2002, the date when the new

prevailing wage ‘rates for towboat workers . were made

available and publlshed by DIR. .Thus,. "all” notices ‘to |

blddera for the bmdge projects were publiahed ‘prlor to

'September 1, 2002.
Under section 1773.86,

{4l £ durmg any quarterly period the Diractor of
Industrial Relationa shall determine  that there
hag been a change 'in any prevailing rate of per
diem wages in any lOCalltY he shall make such

_ change available to the aWarding body and his
determinaticon shall be final. Buch deteyrminaticn
by the Direator of Industrial Relations shall not
be esffective ag to any contract for which the
notice to bldders ‘has ‘Deen publlshed

These- rules exist o that award:_ng delC—!B and

competing bidders can egtimate labor costs and en;my pre-

bid certamty. (Metropc:l.ztan Water Dlatmat: V. Whitsett

(1932) -215 Cal. ‘4'06,) Thex’*;efox,e; except for contracts

invnlviﬁg dredging, the firast contrémt to which the :Eat:es

. for tcwbcat operators were effective would be contracts

where the notice to blddera WA published after September

1, 2002. Here, MM&P'B argument that towboat operatora are

¥Prior ‘ko. August 22, 2002, the published General Prevalling Wage
Petexminations enly contained prevalling wage rates .fox dredging. Nons

of the parties here contend that the towboat work .at issue on any of '

the bridge projects involvad. dredging.
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entitled to payment of prevaml;ng wages based on rate- that'

i Were published and - first became effective in Septembar.

2002 -fails because section 1773 6 preeludes retroact1VE'

enforcament of new. or modmfmed prevalling wage tates after'

: the notlge'to'bldders ‘has been published;
" ‘In addition;' no intérested - party, 'iﬁcluding the
£o¢boat opérators' union representaﬁivé(sr, petitioned the

D;ractor concerning rateg for towboat operators. Purguant

to 8 CCR sectimn 16302 any 1ntexested party Under section |

'1773 4 is  pérmitted to petltmon the Dlrector to review a

' wage determinatmon. As indicated previously, the union ig -

an intarested party under eectlon 1773.4 that could have

petitianed the Directar cnncerning ,tha towboat' opérator

.rate.

v

. MM&P also gontends that the Mareh 28, 2002, letter by

former Amting Directcr Chuck Gake operates retraactively ad .

Ca ratg of pay and ooverage determination“ for the bridge

.projécts. MM&P'sudqntention fails ad Caka's'March 28, 2002,

letter purportedly aetting forth preva:.lmng rates of . pay

for towboat workers, cannot he retroact1VEly enforced The

Cake 1etter did not islue pursuant to the law authoriz;ng .

the Dirsctor to issue public wcrka coverage determinatfons.,

Nbr. do Department ﬁiles show that any of the required :

- procvedures set forth in ﬁ;ccg.section isooi'(request) or. 8
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CCR section 16002,6 (a'tppeal) for requesting' a coverage
‘5detefmination'were followed. In additipn, Cake’s March 28,
2002, latter is not effeétivé . ag ar”-fate‘ of pay

determination for any of the bridge projects at issue

herein, including the .San Diego project, because, it wag
.'never tade a%ailable-to the awarding Bgdy prior to the date
‘the netice to hldders was publiahed on o abcut Auguat 15,
;.2002, as required .by' section .1773.6. Furthermora, Cake's
-letter wag also not effectmve ag a apecial determlnatlon'

under 8 CCR aeﬁtlon 16202 as 1t wag requested by a unlon.

.repraaentatave and gent to a-unian represantanlve. There is

" ne evidehée in the recofd that Cake's March 2002 lettér.Was

| avar requested by or served O any. awarding bcdy prior ta
kthe date the notice to bidders wag publlshed for . any of the
bridge projecta.. |

'_In addition to mections 1771 and 1774, MM&P reiiea on

three cases, all'of which‘afe distiﬁguish&ble; to'support

,lts posltion that 3udic1a1 precedent precludes the Director'

fram issulng a determination that results in no prevamllng "’

wage.liability Fox the "towhoat wofk at issue., In DLSE v.

. Ericsgon Information Systems, Inc. . (1990) 221, Cal.App.3d

'

114, 121, Waters v. DLEE (1987) - 192 ‘Cal.App.3d 635 and
Lusardi, previously cited herein, soie prevailing wage

rates existed for the work at issué at the time the notice
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ko bidders was, published by the, awardlng body Here, thare
fware no preva.iling wage rat:es avallable from DIR £or the
tawboat work desoribed herein at the time the notice to
'bxddera was publxshed " The holdings in Lusardi Waters and
DLSE confirm that a contrautor oL subcontractor will. not be
: excuaed from paylng & ;mevalling wage when the inaarrecﬁ
.rdte of pay ig publ;ahed in the notice to biddera or, when
no rate ig publmshad 1n tha notice to bidders, ag long as a
.general prevailing rate af pay existe . far the work at the '
tlme the bld is adyertzsed Changea to prevaillng rates of~
waged, however, camnot ba enforced retroactmvely as- ko any-
- gentract for Whlch the notice ko bidders hae been publighed
per sacnion 1773 5, In arguing for - retroactlve enfordement‘
, of a prevalllng wage rate, flrlt published in Saptembar 2002
for ‘towboat workers, i1t appeara that MMEP is aonfusing thﬂ
pirector{sl'public works “type. of work” err'“apedific
project”.'co§erége determinﬁtiona under 8. CCR' segtlonl
16001 (a) (1), which may be retroactively enforced on entire
public works prmjects, with changes in prevailing rates of
: per‘diam,wages,.which may not. be retroactively énfcrced.
Furthermore, DLSE v. Ericséon Info;@&tibn' Systems,
Ine. -(.1990) 221 Cal-.App.Bd' 114, :L.';;;L i= factg.allly
d‘.:i:stinguishable... .Ixi DLSE,. ._thé cc:ur't fcund that - . the.

contractor was not excuged from paying the - prevamlmng rata‘

iz
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ag a matter.c-f law “s:mc:e the cr:mtractor agreed o pay the
pravalllng wage and was notlfled of the schedule spec:.fying
_the. wage ratesg.” (Emcsson, yupra, at 126.) Furtharmcre,
“the cantractor was aware of its obligatmn ‘to pay the

preva‘:.lmg wage befare the woxjk wag comi‘nended.” (Eriasscn

dt 127.) Here, there iz no evidence that the contractor or

CalTrans was :iqtified of any applicable wage rateg nor was
there an express copntractual obligation to pay prevailing

wagee in the contract governing the towboat - work.

Therefore, the Director’s finding that towboat operators -

are not entitled to prevailing wages on tha projects at

. igsue here bmause thare were no prevailing wage 'rates in

effect in aﬁvanc:e of t:he dateg any of the projar:ts were

advertlsed for bid is ccsnsmtent w:.th section 1773 6 and
Judicial pragedent ,

3. CalTrang’ C.‘c:mpliance With & statuto:r:y buty Az An

' Awarding Bc»dy Doeg N:::t Affect The Result Of Thisg

Determa.nation. '

MM&P appears to clalm. that CalTrans’ alleged viclation

of a statutory duty ag an award:.ng body tc: obtain general'

.pravmling wage ratas under gection 1'?‘73 requlres . the

-paymen_t of prevailing wages te the towboat operators on the

' bridge projects that are the subject of the Determination,
" i

- Not only doess CalTrans -appéar nok  to have .breache'dl a

statutory duty, but its complianée does ' not change the

L
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canaeqﬁence of. .the -Diiectof’s decision to apﬁly - the
Daterminatlon prospectmvely

a. CalTrans Complied With Its Duty As An
Awarding Body .

S&thon 1773 requlres an. awarding body to obtaln thez'

prevaxling wage rates for. all work to be performed on the

.public,works projeqt Presumably pursuant to this statutory _

'section, on December 10, 1997, CalTrans aubmltted a 1etter
to DIR's Division 'of Labor Statistics and Research (“DLSR")
requesting .a rate of pay determination for towboat

operators. on March 13, 1998, ‘DLSR fasﬁbnded ﬁhat it di&

not ‘appear, that prevalling wagea would be requmred for the-

towboat WDrk. ag, the work: 'did not meet the public workg
) coveraga-guid&lmnas set forth in the Point Loma Decision.
A5 a result, DLER did not providé prevailing wage rates to

.CaleansL, CaiTrans' r&quéat in its DecembEr 10, 1997,

letter fﬂr ratea of pay from DIR satiafied its duty ar an

awardlng body under section 1773.34

UalTrans, hasg continuOusly maintained that the work performed by .

the towboat operators on the bridge project® at ilgsue herein is . net
Bubject to the CPWL. CalTrane contends that the towboat operator work

' meither involves onveite construction activity nor hauling: from an

adjacent dedicated facility, Under ite view, prevailing wagés would hnot

be required to be pald to towboat operators under either the Fednt Loma’

decision or the Determimation challenged .in this appeal. Thug, CalTrsns
qontends that the statutory duties of an awarding body are inapplicsble

here as' the actusl work performad by the towboat operators on the.

bridge pxojecta 18 not. covered by the CPWL, The record dose not ccntain
Facts aufficient te svaluate -this clalm.’
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b, CalTrans’ ‘Failure to Comply With A
Statutory Awdrding Body Duty Does Not
-Alter The Result Ag There Iz HNo

Evidende OFf A Negative Ec:onomic: Impast

On The ‘I‘awbc::at Operators.
MM&P has -not articulated what, if. any,  consequences

stem from CalTrans’ alleged wvioclation of a statutory

abligat_:iozi as  an- awarding - body' to obtaln. a gene'ral'

preva,iling rate for towboat wor}c that CalTrane maintaing

'was not public work Wn.thc:ut using the term, MM&E appears

to argue that CalTrans is. estopped f:r:c:m denylng tb.at ‘the

towboat work is covered by the CPWL . Even if the towboat '

work at :.ssue here iz aovered by the (‘.‘PWL, MM&P submltted

no ev.tdence of a negabtive econowmic impact that hae resulted

from CalTrans’ fajlure to obtain a zate of pay for toquét

operators on .the bridge projects. Pregumably, . towboat -

‘operatorgs were paid the union wdge for work performed on .

the "bridge projects. ‘Thgre .is no evidence in the record

that a prevailing ,ﬁaéje rate., highe‘r- than the rowboat

operatars’ union wage rata, would have applwd had CalTrane'

petltmned the Director to ceonduct a survey in 1297 to

obtaun the general preva.:.lmg ‘rate of ‘pay for towboat‘

operator W-:)rk p::'ic:r to the date the not:.ce ko bidders was
published - on' the projects .at issue herein. Such a

. hypothetical survey would have occurred in 1997. There -im
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"no evidence that the new rates in DIR’s Geperal Pr@vailmng'

'

Wage Determmnatlons forf.th ‘ classmfmcations affectlng.
towboat operatora, flrat made available and.,publlahed by'
, DIR on August 22, 2002 (effeetlve SEptember 1, 2002), " would

 have prevallmi as. the general prevailing rate of pay’ 1n~7

1997.'

In 'addiﬁicn. per section "i773l6' a ' change in

: prevalllng wage ratea operates prospeatively -Here, the .

VY

'change was from ne prevalllng wage ‘rate to the C@erating

: Engineers‘ rate of pay fmrst publlshad on Auguat 22,.2002,

‘after the notlce to bidderg ‘had been publlshed TherefoxeL
as there was no avallable prevalling wage rate prlor to the.
‘bid advertisement dates for ,the bridgg progecta,. there.

wpﬁldlbe no. contractor liability for payment of prevailing

wages. to towbeoat operatérs on the -pfojects at ilzsue.

Furthermore, there does not appear to be any right to

‘indemnification against ‘the awarding body here,?*

rastly, even if CalTrans’ letter to DLSR did not .

satisfy its étatutoxy duties as.an'awarding body, the union

that . reprewents towbcat operatdrg had an afflrmatlva duty

7o . the sextent -that MM&P e  argulng for inﬁamnification bf
prevalling wages from CalTrans, per the later enacted section 1781,

CalPrans 48 not an awarding body for purposed of . seaking.
indemnification for fallure to classify a pmjuct ag a public work.

Furthermore; prior to the enactment of section 1781 and at the time the
_notice to biddexs wag published for the towboat work at issue here, the
" holding 4in. Lusmard! required apn affirmative - representaticm by the
_avarding body to prospective bidders that s projsct or type ‘of work 1s
not public work. Here, the revord ghows no such representation by
QalTrans, : : : ’ '
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of its own under B8 COCR ‘mection 16200(a) (1) (&) to provide

its collective bargaiming agreeme;zte to DIR prier to ‘the

bid advertisement. date of the bridge projects. Here, there

ig ne evidence that tb.e union ever filed the:l.r collect:.ve'

'bargeining agreement W:I.th the Department for rev;ew fcr

publ:l.ceatmn in the General Preva:.llng Wage Detex:m:.nat:.ons

pricr - tcv ‘the datee any of the pro:;ects at ;Lesue wers

advertised 'for bld Aa such, the union 4g equelly

respone;.ble for the 1ac:k of an ava:.leble rate of pay for.

' towbcetj. operitor wcrk.

In sum, MM&P is incorrect that CalTréms-' alleged

“failure to 'comply with a etatutery obllgation ag’ an

awarding.'body; if any, mandatee a finding by the Direetcjr E

'thet towboat warkers are due prevaa.lmg wegee on the

'projec:te herein. In the absente of available prevailmg -

wage rates at the time the nc;tme '.t:;: biddere is publighed,
' '::etxfoact:ive A enferc:emént. of prevailing . ' wages -':ie
impe'::missible under...sectlen 1943 s. Indenmificat:ian of
prevallmg wages from the aWarding body algo dees not
i appear to be an available remedy here 'I‘hus CalTrans'
compliance or non-ccmpl:l.ance with a etatutory duty ag ' an

awerdlng body doeg not. change the result c»f this Decn.e:.on.
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4. The Determipation Is Not’ An - Underground
Regulakion. ' ‘ B

. MM&P argues that the Director's'pbsitian_.t.hat there 1& .

no’ ﬁaxevaiiing wage liability here because  there were 1o

‘prevailing wage rates in effect when the projects were bid

i an ﬁﬂdergrmund regﬁlation in violation of the &PA. The’

above analysis of the APA in. Section A, subsectioh ¢4 of
‘thisg Decigion ig hereby incorporated .by refererice;

In addition, MM&P is incorreat. that this portion of

the determination is an undérground regulation begause the .

Director has merely appliéd the Labor Code to the specific

facts of this case. Here',, pursguant to gaction 17Y3.6, the

Digector made the coverage holding prospective, the effect

of which in thig case is that preévailing wages will be" due - -

' towboat .operators who im the future perform ',the. covered

work Adasc_ribed in  the - Dé’temina_tion. Théraforé, the

‘dpplication of the plain meaning of section 1773.6 to the

faqts of this gaBE'ié not rulemaking.?®

“MMgP has taken contradictory pesitions in thig appeal by avguing

that -it lg an undeiground regulation for the Director to.annownce the
rule that in ordex to enforce prevailing wage regiirements, there must
be prevailing wage rates .avallable in advanece of the notice to bidders
and that it is dot an underground regulation for the Directer to £ind

that ' gertain tiypes of towboat operator work are public work., Here, in,

both gectlons of the Detérmination, the director applies the gpecifie
facta of thig ¢ase to the regulatory and statutory authority governing
the CPWL, Thus, neither saction of the determinatdon violates the APA.

- g ‘
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Furthermore, even if. covefége determinations: are
congidered .ragula_tions, Government Code’ section_' 11340.9,
subdivigion (i) ekempte - from  rulemaking O t.a] regulation

that is directed to a. specifically named person or to. a

group of persons and does not apply generally throughout'

:the ratate ” Here, the Da.rector det:ermined that the West
'Mmsion Bay Drive Br:Ldge Retrofit Progact anc‘i the Richmond-
Sar - Rafael Bmdge/Benicia Martinez Br:.dge/’san Francmco-
Oakland Bay  Bridge Prc::jgcts were not subject to the
: pmva{iliﬂg wage reéuiremerx'ts. of' the Labor Code.. This
apeéific fact-based decisicn wags addressed to requestmg

parties CalTrans and City of San Diego, reapectmvely

MM&EE alElO relles o Rea (Mmlbauer) . Wm:kers" Comp.

Appeals Bd. ,”(2005) 127 Cal,.App.4th 625, in sﬁpport of ite .

pogition - that. the Towboats Determination constituted an
'underground requlation, Milbauer. . is inappoéite 'bec_:sause in
Milbauer, the “WCAB .. stated thrc:ﬁghou_t the decision that

the new procedures were being addpted  and announced to

implement  the WCAB’s dinterpretation of gection . 3716,

subﬁiviaiona (by and (&) .and Ya'z:t. in future ,cas‘es;”
(Milbhauver, sizpra.,- at  647.) Hn_are,' tﬁé -Direétax.' im .nc;t
amouncing new prccg&ures and the facztual_' pemuliar‘itieé of
_the 'quboaf:s Determination 'dc' hoi: ' support Sudh "an

inference. In sum, the Director’s application of sect;on
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1773.6<t6-a'fac;fspecific situation is not rulémakihg,‘and'
is within the Director!s authority.

. 1y, CONCLUSION

- For the above;feasons, tﬁa Determination is,affirmed.

'
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